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THE COURT: Okay. That will be denied.

The right of privacy in the holdover cell is ridiculous.

Al'l right. Has he been sworn in?
MS. FLADER: Yes.
THE COURT: Okay. Let's go.
(Open court, defendant and jury present)
THE COURT: All right. Be seat ed.
For purposes of the record, call your next
wi t ness.
MS. FLADER: "1l call Sergeant M nchew.
THE COURT: All right. Go ahead.
ROBERT M NCHEW
havi ng been first duly sworn, testified as follows:
DI RECT EXAM NATI ON
BY MS. FLADER
Q Woul d you introduce yourself to the jury?
A | ' m Sergeant Robert M nchew. |'"'mwith the

Harris County Sheriff's Office.

Q How | ong have you been with the sheriff's
office?
A Twenty years.

Q What brought you to the sheriff's office?
A | got out of the mlitary -- | was in the
Mari ne Corps for four years -- and needed a job.

Q And did you -- did you just apply to the
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sheriff's office?

A | applied for the sheriff's office and Houston
police and the sheriff's office called first, so that's
where | went.

Q And once you got on with them what was the
first thing that you had to go through?

A | went -- | had to work in the jail while
waiting to becone a certified peace officer.

Q And after you became a certified peace officer
where did you go?

A | took a test to get out to patrol. | got
hired in "90 -- the end of '"92 and in "95 | went to
patrol in northeast Harris County.

Did you have to go through the academy at all?
Yes.

Okay. And when did you do that?

| believe it was the end of '93.

Can you tell the jury about that?

> O >» O > O

| think it's described as 6 to 700 hours of
basi ¢ Penal Code and cri m nal code of procedure,
constitutional |law, arrest tactics, weapons, officer
safety, vehicle driving, just all the basic things to
get certified through the state as a |licensed peace
officer.

Q How | ong were you on patrol ?
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A Approxi mately five years.

Q Then where did you go?

A | had been going to college part-time and | got
a bachelor's degree in professional writing and
t echni cal conmmunicati on. | got asked to transfer to
human resources and did some special projects for the
command staff and for the human resources bureau.

Q How | ong were you there?

A Only six nonths.

Q And then where did you go?

A | got prompted to detective and went to the
War rant Di vi si on.

Q What did you do there?

A | just served m sdeneanor and fel ony warrants
all over the county. Just, we were issued warrants,
signed warrants, and it was our job to track down the
want ed person and arrest them and bring theminto court
or to the jail.

Q How | ong did you do that?

A | was only there about six nonths.

Q Then where did you go?

A | got transferred to the Gulf Coast Viol ent
Of f enders Task Force.

Q What's that?

A lt's a federal task force. The U.S. Marshal s
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leads it. And it's made up of all the police agencies
in the Houston area. Probably 10 different agencies.
And we all worked as task force agents.

Q Was there a TV show based on that job?

A There were several. We always had camera crews
in the office, but I don't -- the |local one was called
To Catch a Crook, | believe, on Channel 2.

Q Okay. And so, how long were you with the Gulf
Coast Violent Offender Task Force?

A Maybe a year-and-a-hal f.

Q Then where did you go?

A | went to -- back to the sheriff's office from
the task force to the Robbery Division.

Q What Kkinds of things did you do in the Robbery
Di vi si on?

A We would follow up on robbery reports that the
patrol officers would take in their normal course of
duties. They would respond to a robbery, take the
initial report. And if there wasn't a death or a
serious bodily injury with someone in the hospital, then
we would follow up on it, you know, as soon as we could
get to it. Sometimes we had to go to the scene or to
the hospital or different places whenever either
suspects were in custody right away or somebody was

injured and possibly losing their Iife or something |ike
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t hat .

Q How woul d you be assignhed an investigation?

A It's all computerized now. The adm n sergeant
will get in and review every new case that happened the
previous day and that night. And depending on -- | was

assigned to a patrol district out of the Hunble area,
District 2, the same area where | had worked patrol at.
There were two investigators for each patrol district.
| was assigned to the Humble, which includes Spring,

Al dene, Greenspoint, Huffman, just the whole northeast
part of the county.

Q At one time how many investigations would you
have that you were actively working on, approximtely?

A Anywhere from 10 to 30.

Q So, when you would get an investigation report
assigned to you, what was the first thing that you would
do?

A | would just read the patrolmn's report and
determne if the case was what we called workable or
sol vabl e. Many of the cases had nothing to follow up
on, no |l eads, and the only thing we could do was maybe
ask Crime Stoppers or the media to display -- you know,
do a press release on it because we had no other | eads.
And then we would just have to put those aside unless we

got new information on them
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And then the other ones in the workable
stack, we would just try to identify suspects, follow up
on |l eads like Iicense plates, or sonebody, you know, got
caught with the victims credit card, or their vehicle,
or atip comes in through Crime Stoppers, or, you know.
Numer ous ways to follow up on the cases and each one was
different.

Q Okay. I want to talk to you about an incident
t hat occurred on September 12th, 2011. Were you
assigned this case?

A Yes.

Q And how were you assigned the case?

A | believe nmy sergeant just e-mailed me a |i st
of case numbers that had happened and that one -- this
one was one that | followed up on the next day that I
got it.

Q And when you got it, you read the report that
was already in the system is that right?

A Yes.

Q Okay. And based on that report, were there
potential suspects that had been devel oped?

A Yes, there were.

Q Okay. And the way that those were devel oped is
t hat they had been arrested in the conplainant's car; is

that right?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

80

A Yes.

Q And so, that's a potential suspect for you?

A Ri ght .

Q When you had that information, what's the first
thing that you did?

A | believe | researched the suspects and --
well, | just researched the suspects and was able to

obtain photos of them

Q Okay. And were those booking photos from when
they were arrested that night, the night of the
inci dent?

A Yes.

Q And so, what did you do with those booking
phot os?

A We have a software called Mugshot Software and
it allows you to input the suspect's photo and it
automatically selects the other five photos based on
race, age range, maybe. You know, it depends.
Sonmetimes they're just two or three years apart. And
you can stri ke individual photos or add photos if you
don't |like the way it | ooks.

Q When you're creating -- and you call it a
phot ospread; is that right?

A Yes.

Q When you're creating this photospread, what is
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your main concern?

A You want to be fair with the photospread. For
i nstance, you don't want to have a white suspect in the
photo line-up that's your robbery suspect and then five
bl ack mal es or one black male and five white males. You
want it to be -- they don't need to be six identical
twins, but they need to be fairly close in age and
physical description. You don't want to have five
300- pound m dgets and one very skinny 110-pound guy,
real tall guy. So, you have to kind of look at it and
make sure that your suspect doesn't stand out crazily by
hi mself. And you also want it to be where it's just a
fair representation of six, say, black males, white
mal es, Hi spanic males, Asian males, whatever the target
suspect's race and age is.

Q And so, the two suspects that had been
devel oped in this case, what were their names?

A Byron Keith Ferguson. He was the driver of the
vehicle that was stopped. And | believe the passenger
was Ezquiel Valdillez.

Q Okay. And you said Ferguson. Is it also a
name Byron Keith Harmon?

A " m sorry. Ferguson was mnmy partner at the
time. | got that confused.

Q Okay.
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A Byron Harmon was the suspect and Deputy
Ferguson, he was on robbery with me at the time.

Q Okay. All right. So, Byron Keith Harmon was

one of the suspects. And Ezquiel -- and I'mterrible
with pronouncing nanes -- Valdillez. Is that correct?
A Yes.

Q So, those were the two suspects that had been
devel oped fromthe traffic stop driving the
compl ai nant's stolen car?

A Yes.

Q Al'l right. And so, then you put those
i ndi viduals in a photospread?

A Yes.

Q Okay. Did you read in the initial report that
t he compl ai nant had reported that it was two black male

suspects that had commtted the initial offense?

A Yes, | did.
Q Okay. Now, when you saw -- |'mjust going to
call him Ezqui el because it's easier. \When you saw

Ezquiel, did you notice that he was not a black mal e?
A | did notice and it was probably because of his
name, but he | ooked |ike he could have been a very
i ght-skinned black male, but, you know, | couldn't
tell.

MS. FLADER: Your Honor, may | approach the
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wi t ness?
THE COURT: Yes.

Q (By Ms. Flader) |I'mgoing to show you what has
been previously marked as State's Exhibit 1 and State's
Exhibit 2. Are these the photospreads that you created
in regards to this case (indicating)?

A Yes. That's Ezquiel and that's Byron Harnmon
(i ndicating).

Q And when you created these photospreads, you
created themin the manner that you expressed j ust
before, that you had the computer select people and then
you had the computer select which position they were
pl aced in; is that correct?

A Ri ght. The computer randomly selects one
t hrough six as the position.

Q Okay. And why does the conputer do it rather
t han you?

A It just takes the human error out of it. That
way you can't -- you know, a |ot of people wouldn't want

to be in the number-one position. And if you select the

suspect in nunber one, well, then, he'll say: Well, no
wonder, | was the first one they | ooked at, they were
nervous. So, if you let the computer -- and |'ve done
hundreds of these over seven years before | left

Robbery. | probably did 3 to 500 photo |ineups. It's
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better

and | et

just to do it the same way every time randomy

the computer do it. And only if | see sonmething

obvi ously wrong, you know, maybe the booking deputy put

in the

Wrong race. So, like on this one, if a white guy

pops up, well, you can't have that. So, | manually

strike

That's

Q

him |let the conputer fill in another one.
just the way | do it every tinme.

Okay. And then after you've created these

phot ospreads, did you then go and show themto the

conpl ai
A
Q
you go
A
after t
Q
compl ai

nant ?

Yes.

Okay. | want to talk about that. What day did
and visit the conmpl ai nant?

It was Decenber 16th. Approximtely four days
he robbery.

When you -- when you went and met with the

nant, did you talk to himfirst and set up a tine

to go and meet with himor how did you make contact with

hi nt?

A

| had to use his daughter as a transl ator

because he didn't speak very good English. And she

hel ped

-- oh, I"msorry. l"m wrong on that. That was

the video |ine-up.

of f of

The photo line-up, we just used his address

the report and went to his apartment.
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Q Okay. And was he there when you got there?

A Yes, he was.

Q Okay. And did you or your partner speak
Vi et namese?

A No.

Q And did you know that the conpl ai nant only
spoke Vi et namese?

A No. The deputy had referred that he spoke
limted English or there was a translation problem but
| didn't know he was -- he was strictly Vietnamese or
al most Vi etnanese only.

Q Okay. Vhen you got there, did you try to
communi cate with hinf

A Yes.

Q How did you try to comunicate with hin?

A | tried to tell himwe were there for the
robbery and | finally got through about why we were
there. You know, | showed him our 1.D.s and our badges.
And | wanted -- | asked himto sit down. And he was a
very ani mated man. He was very lively. He had
somet hing wwong with his throat, | believe. And he
spoke, but he was speaking in a whisper. And we were
having a | ot of trouble communicating. And |I tried to
explain to him about the photo |line-up and how -- what |

needed himto do. And he understood photos. | need you
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to | ook at photos. And he nodded his head. And | asked
hi m Do you read English? And he shook his head.
Because we have an instruction formthat we typically
use. We have the person read the instruction form and
it's got some basic instructions that say, you know, we

don't want you to guess; you know, your identification

is not the sole -- you know, the sole evidence agai nst
this person, things |ike that. It's just a genera
war ni ng about how -- you know, about | ooking at the

photo line-up. And he couldn't read English. There was
anot her man in the apartment who didn't read or speak
English either, so..

Q So, did you then show himthe photospreads?

A Yes.

Q Did you show them together or did you show them
one at a time?

A No. One at a tinme.

Q Why did you do that?

A That's just the way | do it. | mean, it's two
separate suspects. You never put two suspects in the
same photo |ine-up. You only have one suspect per photo
line-up. And that's just our standard procedure. So, |
showed them one at a tine.

Q When you showed himthe first photospread,

whi ch def endant does the first photospread include?
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A That's Ezquiel Valdillez.

Q And when you showed hi mthat photospread, can

you tell the jury how he reacted?

A | thought he was going to have a heart attack.

|*ve been doing that a long time and it was one of the

top two or three mopst obvious reactions |'ve ever had.

He junps up out of the chair and he starts -- | guess he

was |i ke slapping the paper or something simlar,

tapping at the photo. And | said: Who is that? Who is

that? And he started hitting himself in the head, you

know. And then: He take my car, he take my car. So,

he was driving at his kitchen table. So, he drove for

awhile (indicating). And then |I went back over it.
know, he take car, he take car, he drive off in car,
something like that.
MS. FLADER: Your Honor, at this tinme,
State would offer State's Exhibit 1 into evidence,
tendering to opposing counsel for any objections.
(State's Exhibit No. 1 Offered)

THE COURT: Okay.

MR. JOHNSON: No obj ection, Your Honor.

THE COURT: State's 1 is admtted.
(State's Exhibit No. 1 Admtted)
MS. FLADER: Your Honor, may | publish

to the jury?

You
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THE COURT: Yes.

Q (By Ms. Fl ader) Okay. So, this is the
phot ospread that included the co-defendant in this case,
Ezqui el ?

A Yes.

Q Al'l right. And he was randomy placed in
position number five; is that correct?

A Yes. You can see the nunbers on the bottom
| eft corner of each photo.

Q When the conpl ai nant identified him we see a
circle and ny nanme is Loi Phan. Who wrote that?

A M. Phan wrote it. | asked himto sign his
name and that's what he wrote. So, | -- 1 just left it
al one.

Q Okay. And so, by signing that, that is
i ndicating that that's the individual that he chose as
one of the suspects in this case?

A Yes.

Q Al'l right. And then did you show him
phot ospread nunber two?

A Yes.

Q And whose photo was included in photospread
number two?

A Byron Har mon.

Q Okay. And that's the defendant in this case?
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Yes.
Q Do you see himin the courtroom today?
A Yes. He's wearing a -- kind of a greenish

shirt.
MS. FLADER: Your Honor, would the record
reflect that the witness has identified the defendant?
THE COURT: Yes.

Q (By Ms. Flader) And what position was
M. Harnon placed in?

A He was in nunmber siXx.

Q And did you select that or did the conputer?

A The conput er.

Q Al'l right. When you showed the conpl ai nant the
phot ospread of State's Exhibit 2, can you describe to
the jury how he reacted to that photospread?

A Yes. He picked it up and -- and was studyi ng
it for 20 to 30 seconds and then he used -- | believe it
was two fingers and did that (indicating), |ike he
couldn't tell if it was nunmber one or nunmber six. And |
wai t ed. | told himto | ook closely. He | ooked again
and he did one and six (indicating). And kind of
shrugged a little bit. So, | took it away at that tinme.

MS. FLADER: Your Honor, at this time,
State would offer State's Exhibit 2 into evidence,

tendering to opposing counsel for any objection.
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(State's Exhibit No. 2 Offered)
MR. JOHNSON: No obj ection, Your Honor.
THE COURT: State's 2 is admtted.
(State's Exhibit No. 2 Admtted)
MS. FLADER: May | publish it, Judge?
THE COURT: Yes.
Q (By Ms. Flader) So, we're |ooking at State's
Exhi bit 2 and you indicated that M. Phan put his finger
on the photo of the defendant in position number six and
the person in position number one. He put his finger on
both of them at the same time; is that right?
A Yes.
Q And then he made a shrugging -- shrugging
gesture?
A Uh- huh, vyes.
Q s that right?
A Yes. Can | say one nore thing?
Q Go ahead
A And during that time, he actually laid down on
t he ground and covered up his head |Iike he was being
struck. And |I'm not sure what that meant, but it kind
of implied that, you know, | got knocked to the
ground - -
MR. JOHNSON: Your Honor, |I'm going to

obj ect to specul ation.
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THE COURT: Sust ai ned.
Q (By Ms. Flader) Okay. So, he laid down on the

ground and sort of covered his head --

A Yes.
Q -- when you showed him State's Exhibit 2?
A Yes.

Q Al'l right. You said that he shrugged his
shoul ders. What did you take that as an indication of?
MR. JOHNSON: Calls for specul ation, Your
Honor .
THE COURT:  Sust ai ned.

Q (By Ms. Flader) There's several different kinds
of identification for a photospread; is that correct?

A Yes.

Q Can you tell the jury what those are?

A | would call them positive, tentative, and a
negati ve.

Q And can you just explain what each of those are
to the jury?

A Positive would be where they select one photo,
you ask themif they're sure. They say yes. And could
you circle the photo that you indicated. They circle
it, sign their name. That's a positive.

A tentative, they will say: "' m al most

positive it's him I'mnot -- you know, it's either him
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or him or -- there's different grades of tentative.
And what | do is say: How sure are you? \Which
couldn't do in this case, unfortunately. And he chose
two phot os. If he had only chose one photo, then I

woul d have tried to comunicate to him you know,

zero -- or 50 percent, 75, 100, and have them write that
with their name, 75 percent. And that would be a
tentative. Or if they select two photos. I f they
sel ect more than two photos, | consider that a negative.

And when they do two, it makes it 50-50 and | consi der
that a tentative, but...

Q So, in this situation where he points at two
phot ographs, what would you classify that as?

A | would consider that a tentative, that needs
more -- a |lot nore than just the photo |ine-up.

Q Okay. So, you had himtentatively identifying
t he defendant in the photospread and you had the fact

t hat the defendant was caught driving the stolen

vehicle --
A Yes.
Q -- 1Is that correct?
A Yes.
Q What was your perception of the case based on

just that information?

MR. JOHNSON: Your Honor, |I'm going to
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obj ect

to that characterization. It's his theory that

it was a tentative.

M. Phan never said anything to the

degree in which he was identified.

THE COURT: Overrul ed. You' |l get to

cross-exam ne the witness.

Go ahead.

(By Ms. Flader) You can answer.

" m sorry.

Maybe.

The fact

Coul d you ask it again?

that M. Phan had tentatively

identified the defendant and the fact that the defendant

was caught

was your

A

A
the two right
Q
was Ezqui el ,
in that

A

driving the stolen car, what was that -- what

opi ni on about that?

MR. JOHNSON: Same objection, Your Honor.

THE COURT: Overrul ed.

| believe --

THE COURT: Go ahead.

| believe that | had the right suspect, one of

suspects.

(By Ms. Flader) Okay. And the other suspect

phot ospread,

who the compl ai nant positively identified

correct?

Yes. And also, it was due to the |apsed time

fromthe robbery to the traffic stop or when they were

f ound

in the car.

It

was only a few hours.
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Q What does that mean?
A. Well, a lot of times we have a stolen car and

it may be three days | ater before that car is found and

it's been passed off either to a drug user or -- it's
called a crack rental, basically. Hey, 1'Il let you
borrow this car for drugs, something -- |I'm not saying

that's what happened in this case, but if you have a two
to three-day gap between the stolen car and the
recovery, then there's no telling how many times it's
changed hands, but whenever the car is found, al nmost

i mmedi ately then, you know, that gives nore weight to
the -- to the belief that the people in the car are the
ones that took the car.

Q Okay. And when the time difference is two
hours, that's a very short anount of time, correct?

A Ri ght . Especially when you include the travel
time between northeast Harris County and then into the
city of Houston on Rittenhouse where this happened.

Q Okay. So, even though in your opinion you had
the correct defendant, was your testimny correct?

A Yes.

Q Did you do anything additional just to verify
that this was the correct defendant?

A | wasn't happy with the photo |ine-up. I Iike

to -- 1 like to be sure. So, | asked the daughter of
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the victimif she could bring himin for a video
| ine-up, a person -- live line-up

Q And can you descri be what that procedure is?

A Alive line-up, there's a room here downtown at
49 San Jacinto and there's a |line-up deputy. He' s
assigned to do nothing but line-ups. He will go pul
t he suspect out of the Harris County Jail, or if he
comes up on his own, and then he will actually go into
the jail and pick four -- four other inmates -- a live
line-up is usually five people. And he will go find
four inmates, kind of |like on the photo |ine-up that are
simlar in physical characteristics, race, sex, and age,
in the same basic group. Once again, it's not going to
be five identical tw ns because people are different.

Anyway, they bring themin. And they --

it's a one-way glass. The victim can see the suspect
and the other four people, but they can't see through
the glass. And they bring themin and they have them
stand on a -- on one through five little dots. They

turn on a video camera and then one of the officers

that's conducting the investigation -- in this case I
believe it was Deputy Ferguson -- he has a standard form
and you call out: Number one, step -- oh, prior to

that, you let the target suspect, the one you're | ooking

at, in this case M. Harnon, you |let them choose where
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t hey want to be in the |ine-up. They may be nore

confortable in nunber one or five or in the mddle. So,
we |l et them choose so there's no question about it.

And then after the inmates are set up, then
we start the video camera and the victimsits down. I'n
this case, we had the victimand his daughter. W |et
t hem know that they needed to -- that he needed to watch

the line-up, he needed to stay cal m and qui et and watch

all the suspects do their little turn. And then we
out instructions for each inmate to step forward, t

turn, turn, turn until they're facing back. And th

cal l
urn,

en we

have them step back to the square of the circle. And

then the next one. And we go through all five inm

tes.

After all five inmates have done the exact

same thing, then the line-up is considered over, an
t hen you ask the victimif he recogni zed anyone, yo
know, in this case that robbed you.

Q Okay. And so, you did that live line-up
this situation?

A Yes.

Q And how did you contact the conpl ainant to
hi m come down to the police station to view this
line-up?

A Through his daughter. And she was also th

owner of the vehicle. So, we had to deal with her

d

u

n

have

e

on
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trying to get her car back and things |ike that.

Q Al'l right. And so, when she is there with him
is she translating for hin?

A Yes.

Q When you began the process, what instructions
did you give himthrough the transl ator?

A Just to sit back and relax and watch all five
inmates, try not to say anything or do anything. I
informed them you don't -- and he was scared. He was - -
he didn't understand the whole one-way glass thing. So,
| had his daughter tell him you know, there's no reason
to be scared. They can't see him they can't get to
him and we have three police officers in this room just
in case he's scared. Just to calm him down. Most
people that go in there are intim dated, especially in a
violent crime --

MR. JOHNSON: Your Honor, |I'm going to
obj ect to the nonresponsi veness.

THE COURT: Let's keep it in question and
answer, please.

Q (By Ms. Flader) What other instructions did you

give hin?
A Just to stay seated, watch all five inmates
carefully, don't say anything or do anything until we

tell you that the line-ups are over. It will be
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vi deot aped and the inmates cannot see you. And that's
really about it.

Q Okay. Now, the suspect, when he was brought
down for the live line-up, was he given the opportunity
to choose which position he would stand in?

A Yes, he was.

Q Okay. And what position did he initially
choose?

A He initially said number two and then we said
okay. And then as we were getting ready to wal k out of
the room he said he wanted to change his m nd and be in
number one. So, we said okay. Then we informed the
| ine-up deputy that M. Harmon needed to be in the
number - one position.

Q And was he in the nunber-one position?

A Yes.

Q You nentioned that it was recorded; is that
correct?

A Yes.

MS. FLADER: Your Honor, may | approach?
THE COURT: Yes.

Q (By Ms. Flader) |I'm going to show you what has
been marked as State's Exhibit 3. Do you recogni ze this
(i ndicating)?

A Yes. It'"s a CD copy with my handwriting on it
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with the case nunber.

Q And is this the video that was created of the
live line-up that was conducted that day of the
def endant ?

A Yes.

Q Okay. And was it made on a device capabl e of
video recordi ng?

Yes.

Q Okay. And were you the one that operated that
vi deo recorder?

A No, | was not.

Q Was it operated by someone who knows how to use

a video recorder?

A Yes.

Q And have you watched it prior to today?

A Yes.

Q Is it a fair and accurate copy of that |ine-up?
A Yes.

MS. FLADER: Your Honor, at this time,
State woul d offer State's Exhibit No. 3 into evidence,
tendering to opposing counsel for any objections.

(State's Exhibit No. 3 Offered)

MR. JOHNSON: No objection, Your Honor.

THE COURT: State's 3 is admtted.

(State's Exhibit No. 3 Admtted)
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MS. FLADER: And may | publish it to the
jury?
THE COURT: Yes.
(State's Exhibit No. 3 published)
Q (By Ms. Flader) | want you to wal k us through

the complainant's reaction to this entire process from

the time he -- that inmates began comng into the room
A | think you can hear him say sonet hing. It
sounds |i ke number one and his sister -- | mean his

daughter says something in Vietnamese to him and kind of
pats his arm  And he was staring at number one for
quite a while until everybody started doing their turns.
And then as soon as it was over and the fifth inmate
stepped back, he starts saying: Number one agai n.
Number one, nunmber one, number one. And that was about
it.

Q What ki nd of identification would you consi der
that to be?

A Positive.

Q What about his demeanor? What was his demeanor
i ke while the inmates were wal king into the roont?

A He was -- he didn't get up really out of his
chair a lot, but he was ringing his hands and he was
clenching his fists repeatedly and he would close his

eyes and open them back up, but he just continued to
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| ook at number one off and on.

Q And how woul d you characterize that reaction to
seeing the defendant?

A | would say it was typical --

MR. JOHNSON: Calls for specul ation, Your

Honor .
THE COURT: Overrul ed.
Go ahead.

A It's a typical reaction for someone who's been
in a -- been in something Iike a robbery and they're
that close to the defendant. It just brings back al
t hose menori es. Kind of Iike a post-traumatic stress

di sorder or something simlar where they're reliving the
incident.

Q (By Ms. Flader) You saw the defendant back at
that time in September of 2011 and you have an
opportunity to see him now. Can you describe to the
jury if there's any change in the defendant?

A It | ooks like he's got sone facial hair and
maybe gained 30 to 40 pounds, maybe 30.

Q Does it change sonmeone's appearance when they
gain that much wei ght?

A It did to me. Yes. Sorry.

MS. FLADER: Pass the witness.

THE COURT: M. Johnson
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MR. JOHNSON: Thank you, Judge.
CROSS- EXAM NATI ON
BY MR. JOHNSON:

Q Sergeant -- is it M nchew?

A Yes.

Q When you normally show sonmeone a photospread,
what are the instructions that you give -- let's go over
them one at a tine.

What's normally the first instruction you
give a person before you show them a photospread.

A Are you tal king about the written forns?

Q Yes, sir. They' re kind of warnings or
instructions before you actually show them t he
phot ospread.

A | don't have a copy with me, but it says that
you're being asked to | ook at these photos as part of an
i nvestigation. And, actually, there's a space to
initial next to each instruction. And it says that
you're not to assume that the -- the person who -- or
the suspect in this case is in the photos.

Q Why is that important, do you think, to give
someone that instruction?

A Just to -- | mean, it wouldn't be fair if you
went up and told sonmeone: He's in there, you just need

to find him




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

103

Q M ght not that be the impression a person that
doesn't speak English would have when two big, burly
police officers show up with a photospread, don't you
think that that m ght be a signal that a regul ar person
m ght get that, hey, he's in here, all you have to do is
pick himout? 1Isn't that the concern that you're
all eviating when you give that instruction?

A It's a possibility, yes.

Q What's the next instruction?

A You need to understand that by identifying
someone in the photo line-up that that's not the only
evidence in the case and that this case does not hinge
or does not rely solely on your photo identification.

Q And don't you also tell them Don't feel like
you have to pick out anybody?

A Yeah, that would be one of the next
i nstructions. Do not feel that you need to pick out
anybody.

Q And that's inportant. I mean, why woul d that
be i mportant, do you think?

A It's tied into the number one that we
di scussed, about feeling the need --

Q Because, clearly, a victimof a crime, you're
out there to help him he's going to want to help you,

don't you think?
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A Out of the hundreds |'ve done, |'ve had |ots of
peopl e or nmore people than not say he's not in there.
So, | can't really say that.

Q How many of those people did you not read the
instructions to?

A Only a few.

Q Any nore instructions?

A What's that?

Q Any nore instructions?

A Not that | can remenber.

Oh, there's one that says you're asked not
to speak about this photo line-up to anyone el se that
may be related to the case.

Q So, you don't get cross-contam nati on,
everybody suddenly starts picking out the same guy, |
guess.

And from your testinmny, | gather, none of
t hose were given to M. Phan before you gave himthe
phot ospread?

A No, they weren't.

Q And just to be clear, he emphatically picked
out Valdillez. And when you showed himthe photospread
that had M. Harnon in it, he just touched two pictures?

A Yes.

Q And, in fact, you don't know what that meant;
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you don't know whether it means it's one of these two,
or if I had to guess, it could be one of these guys; |
mean, you don't really know because you don't speak
Vi et namese and he doesn't speak Engli sh. lsn't that
fair to say?

A That's accurate.

Q And so, four days |ater he's taken downtown and

he's shown a live line-up with M. Harmon in it,

correct?

A Yes.

Q And after -- if | read your report correct,
when he identified M. Harmon, he said: | recognize his

face; is that correct?

A Yes.

Q Now, who else was in the live line-up that was
in the photospread?

A | don't believe any of them were.

Q So, he had already seen M. Harnon's face four
days before in the photospread?

A Yes.

Q And so, that didn't -- you didn't get a good
| .D. there. So, then you put M. Harnmon with four other
guys and said: Try again. You don't think that's a
little bit suggestive?

A No, not based on my experience, especially when
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somet hi ng happens in the dark or fast or in about five
seconds. They don't get a -- they get nmore of a sense
of the entire person, the entire suspect.

Q But he sai d: | recognize his face?

A Yes.

Q He didn't say | recognize his body or how tall

he is or how much he wei ghs. He sai d: | recognize his
face. I's that correct?
A He was saying a lot, but that's all

recogni zed in English.
Q Now, a m nute ago you said: Well, this car was

pi cked up so soon after the robbery. What was it, about

an hour-and-a-half, hour and 45 mnutes later; is that a
fair --

A It appeared to be closer to two hours.

Q And you said, well, given the travel time, it

even narrows the gap, but how |l ong does it take fromthe
Mount Houston road over to Rittenhouse where he was --
t he car was stopped?

A | "' m not sure of the exact time. lt"s in -- you
know, nmy area is restricted to unincorporated Harris
County. And the Houston Police Department were actually
t he ones that found the vehicle over there. So, | never
did --

Q Okay. So, when you say given the travel time,
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you really don't know what the travel time is?

A Ri ght . I mean, if it was a street in the
county, | would know, | could tell vyou. | don't drive
t hat area very often, so...

Q And | think you testified that a | ot of times
stolen cars get passed around a |lot, sometines in
exchange for drugs or other favors, and that's not
uncommon out in those nei ghborhoods?

A Ri ght .

Q And it doesn't take much time to pass a car
of f, does it?

MS. FLADER: Judge, | would object to
specul ati on.
THE COURT:  Sust ai ned.

Q (By M. Johnson) And it's your understanding
t hat when M. Phan originally described the big man, he
said he was wearing a black shirt; is that correct?

MS. FLADER: Judge, |'m going to object to
hearsay. This officer doesn't have personal knowl edge
of that.

THE COURT: Overruled. You can answer it
if you know.

A |'d have to review Deputy Gustafson's report.

Q (By M. Johnson) That's all right. He's

already testified.
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A Okay.

Q You said at any given time you have between 20
and 30 investigations. Do you know how many you had
back in November of 2011 -- | mean, September 2011? |I'm
sorry.

A No, sir. It changes daily based on trials and
pl ea bargains and confessions and -- | mean, we keep a
case opened until a suspect is arrested and | file the
warrants and the person may not be arrested for two or

three years, depending on if they're running or hiding.

So, | consider that an open case until the person has
actually been brought to court. So, a lot of those may
have already been -- the investigation part conpl eted,
but it's still considered an open, so..

Q But you don't know how many cases you had?

A No, sir, | don't. It changes all the tinme.

MR. JOHNSON: Pass the witness.

THE COURT: Ms. Fl ader.

MS. FLADER: No nore questions, Judge.

THE COURT: You nmmy step down, sir.

MS. FLADER: And with that, the State would
rest.

MR. JOHNSON: May | have a monment, Your
Honor ?

THE COURT: Okay.
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(Pause)

MS. FLADER: Judge, may this wi tness be
excused?

THE COURT: Yes.

MR. JOHNSON: No objection, Judge.

Def ense woul d rest, Your Honor.

THE COURT: \What says the State?

MS. FLADER: State rests and closes, Judge.

THE COURT: Pl ease retire to the jury room

(Recess)

(Open court, defendant present, no jury)

THE COURT: Does the State have any
obj ection to the charge?

MS. FLADER: No, Judge.

THE COURT: Def ense have any objections to
t he charge?

MR. JOHNSON: |"ve got anot her coupl e of
pages, Judge.

THE COURT: Okay.

(Pause)

MR. JOHNSON: It's fine with me, Judge.

THE COURT: Okay. Fifteen m nutes?

MR. JOHNSON: That's fine.

THE COURT: "Il give you a two-m nute

war ni ng.




